Accordingly, the tax treatment in several provisions of the Code turns on whether a person is a limited partner. The incorporation of a majority of these references into the Code, however, occurred in a simpler time and when the United States did not have so many entities to choose from in forming a business-a time when the only well-known types of business entities taxed as partnerships were general partnerships and limited partnerships. Since the early 1990s, the United States has seen the creation of many new types of limited liability entities, including the Limited Liability Company (LLC), 4 the Limited Liability Partnership (LLP), 5 and the Limited Liability Limited Partnership (LLLP) 6 -all of which are generally treated as partnerships for tax purposes. 7 Thus, how does the term "limited partner," which Congress placed in the Code before these new entities existed, apply to limited liability entities? Furthermore, how will the term apply to a future generation of entities not yet created? 8 Recently, issues related to application of the phrase "limited partner" in the passive-activity-loss rules of § 469 of the Code drew national attention. 9 Under the special rule of § 469(h)(2) of the Code, which 4. See discussion infra Part III.B. This Article refers only to LLCs with two or more members because single member LLCs are disregarded for tax purposes. Treas. Reg. § § 301.7701-2(a) , 301.7701-3(a).
5. See discussion infra Part III.C. 6. See discussion infra Part III.D. 7. Consequently, limited liability entities do not pay income taxes; instead, such entities file annual informational returns. See I.R.C. § 701 (stating that partnerships are not subject to an income tax). See also INTERNAL REVENUE SERV., FORM 1065, U.S. RETURN OF PARTNERSHIP INCOME (2010), available at http://www.irs.gov/pub/irs-pdf/f1065.pdf (providing an example of an informational return form). Limited liability entities provide each partner with an informational return showing the partner's share of the limited liability entity's income, gain, loss, deductions, and credits. INTERNAL REVENUE SERV., SCHEDULE K-1 (FORM 1065), PARTNER'S SHARE OF INCOME DEDUCTIONS, CREDITS, ETC. (2010) , available at http://www.irs.gov/pub/irs-pdf/f1065sk1.pdf (providing an example of a form used to report a partner's share of his income, deductions, and credits). Ultimately, the partner is liable for tax on his share of the limited liability entity's income, gain, loss, deductions, and credits. I.R.C. § § 701-702 . But see Garnett v. Comm'r, 132 T.C. 368, 376 (2009); Treas. Reg. § 301.7701-3(b) (1)(i) (allowing an LLC to elect to "check-the-box" and be taxed as a corporation). ) (discussing the classification of a series LLC).
9. See Laura Saunders, Entrepreneurs Win Tax Case Versus IRS, WALL ST. J., July 8, 2009, at C1 ("The IRS lost a key battle in its long-running fight to limit tax deductions that can be taken by investors in small businesses in a case that could have wide implications for entrepreneurs."). See also Sheldon I. Banoff & Richard M. Lipton, Passive Losses, LLCs and LLPs-Two Courts Reject not amend the regulation; instead, Congress should repeal § 469(h)(2) because in today's business world there is a change of circumstances, and the Code must advance to "keep pace with the times." 19 Part II of this Article provides an overview of § 469 of the Code, which includes a discussion of the purpose and legislative history behind § 469 of the Code. 20 Part III explores the evolution of limited liability entities and focuses on the participation rights in connection with the limited liability protection of the partners and members of the limited liability entities. 21 Part IV determines that the definition of "limited partner" for purposes of § 469(h)(2) of the Code is based on a partner's or member's ability to participate. 22 In reaching this determination, Part IV explores each of the three governmental branches' views of the term "limited partner" in the context of § 469 of the Code. 23 Part V concludes that § 469(h)(2) of the Code should be repealed in light of today's business environment. 24 
II. SECTION 469 OF THE CODE: THE PASSIVE-ACTIVITY-INVESTMENT-LOSS LIMITATION

A. History and Purpose of § 469 of the Code
In 1986, the marginal rate for an individual taxpayer with income over $88,270 was fifty percent. 25 Accordingly, many taxpayers became involved in tax-driven investments, known as "tax shelters," to reduce their taxable income. 26 Tax shelters, generally, produce losses and deductions-usually exceeding economic reality-to reduce the taxpayer's income from another source. 27 Congress believed that tax REV. 615, 617-27 (1998) (providing an overview of the tax shelters that led to the enactment of the passive-loss rules).
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shelters not only lowered revenue, but also undermined compliance by "contribut [ing] to public concerns that the tax system is unfair, and to the belief that tax is paid only by the naïve and the unsophisticated."
28
Congress acted swiftly to stop the tax shelters and "to restore to the tax system the degree of equity that is a necessary precondition to a beneficial and widely desired reduction in rates." 29 Therefore, as part of the Tax Reform Act of 1986 30 -and in response to the increasing number of participants in tax shelters 31 -Congress enacted § 469 of the Code.
32
Under § 469 of the Code, Congress intended to allow only taxpayers who had "substantial and bona fide involvement" in an activity to have the tax preference of using overall losses and deductions created by such activity to offset income from other activities 33 Congress also wanted to continue encouraging passive-investment activities by continuing to permit taxpayers to use overall losses and deductions from a passive activity to offset income from other passive activities. 34 Congress firmly 28. S. REP. NO. 99-313, at 714. Congress further observed:
The committee believes that the most important sources of support for the Federal income tax system are the average citizens who simply report their income . . . and pay tax under the general rules. To the extent that these citizens feel that they are bearing a disproportionate burden with regard to the costs of government because of their unwillingness or inability to engage in tax-oriented investment activity, the tax system itself is threatened.
Id.
29. Id. 30. Tax Reform Act of 1986 , Pub. L. No. 99-514, 100 Stat. 2085 , 2233 (codified as amended at I.R.C. § 469 (2006) ).
31. S. REP. NO. 99-313, at 714. The report further provided:
The prevalence of tax shelters in recent years-even after the highest marginal rate for individuals was reduced in 1981 from 70 percent to 50 percent-has been well documented. For example, a recent Treasury study revealed that in 1983, out of 260,000 tax returns reporting "total positive income" in excess of $250,000, 11 percent paid taxes equaling 5 percent or less of total positive income, and 21 percent paid taxes equaling 10 percent or less of total positive income. Similarly, in the case of tax returns reporting total positive income in excess of $1 million, 11 percent paid tax equaling less than 5 percent of total positive income, and 19 percent paid tax equaling less than 10 percent of total positive income.
Id. (footnotes omitted).
32. Tax Reform Act of 1986 § 501. Congress observed:
[R]estricting the use of losses from business activities in which the taxpayer does not materially participate against other sources of positive income (such as salary and portfolio income) addresses a fundamental aspect of the tax shelter problem. . . . Accordingly, . . . the committee believes that it is possible significantly to reduce the tax shelter problem. S. REP. at 716. 34. Id. 
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believed, however, that "such [passive] investors should not be permitted to use tax benefits to shelter unrelated income." 35 Accordingly, Congress chose the material-participation standard because " [a] taxpayer who materially participates in an activity is more likely than a passive investor to approach the activity with a significant nontax economic profit motive." 36 Additionally, Congress believed that a materialparticipation standard would cause investors to focus less on the tax benefits of the investment and more on the "nontax economic profit motive." 37 
B. The Mechanics of § 469 of the Code
The General Rule
To prevent taxpayers from using losses generated from activities in which the taxpayer passively participated, § 469 of the Code suspends the use of such losses from sheltering other sources of active income, such as compensation.
38 Under § 469 39. I.R.C. § § 469(j) (1), 465(a)(1)(B), 542(a)(2) (2006) (defining a closely held C corporation as a corporation that is more than 50% owned, directly or indirectly, by five or fewer persons at any time during the last half of the taxable year). The passive-loss rules of § 469 of the Code apply on a limited basis to closely held C corporations. This Article will not discuss these rules in detail, but for a detailed discussion of these rules, see Michael A. Oberst, The Passive Activity Provision-A Tax Policy Blooper, 40 U. FLA. L. REV. 641, 648-49, 662-64 (1988) .
40. I.R.C. § § 469(j)(2), 269A(b)(1)-(2) (defining a "personal service corporation" as a corporation in which at least 10% of the stock, by value, is held by employee-owners and whose principal activity is providing personal services that its employees substantially perform). Special rules exist regarding the application of the passive-loss rules of § 469 of the Code to personal service corporations. This Article will not discuss these rules in detail. For a detailed discussion of these rules, see Oberst, supra note 39, at 648-49.
41. I.R.C. § 469(a)(1)(B). A similar limitation exists for passive-activity tax credits. Id. § 469(a)(1)(B). While a taxpayer may carry over disallowed passive credits to offset future passive income, the disposition of a passive activity does not trigger the use of such credits. See id. § 469(b) . KANSAS LAW REVIEW [Vol. 60 from such passive activities. 42 Thus, a taxpayer may not use losses from passive activities to offset income from non-passive activities, such as salaries. 43 A taxpayer may carry forward any disallowed passive-activity losses and use his or her excess losses in subsequent years to offset passive income.
44
A taxpayer may also carry forward disallowed passive-activity losses when there is a disposition of the passive activity, which generated the passive loss.
45 Therefore, § 469 of the Code does not permanently disallow the use of excess passive-activity losses, rather, it defers such use.
2. "Passive Activity" Defined An activity qualifies as "passive" if it involves a trade or business in which "the taxpayer does not materially participate." 'N 195 (1988) .
43. For example, if a taxpayer participates in a passive activity and has a loss of $100, the taxpayer cannot use the $100 loss to offset the taxpayer's salary. Instead, the taxpayer would carry forward the $100 loss for use in subsequent years. I.R.C. § 469(b).
44. Id. 45. Id. § 469(b) , (g). Disallowed "passive activity credits" are also carried forward to the taxpayer's next taxable year and are allowable in that year to the extent of the amount, if any, of income tax attributable to net income that the taxpayer derives from "passive activities." The carryforward process continues indefinitely. However, in the year that the taxpayer disposes of his entire interest in the "passive activity," he may offset the carryover losses (but not the carryover credits) attributable to that activity against nonpassive and portfolio income. Oberst, supra note 39, at 644 (footnotes omitted) (citing I.R.C. § 469(b), (g)).
46. I.R.C. § 469(c)(1). See id. § 469(c)(6)(B) (expanding the definition of a trade or business to include any activity in which § 212 deductions are allowed); see also id. § 469(c)(5) (expanding the typical definition of trade or business to also include "any activity involving research or experimentation"); Treas. Reg. § 1.469-4(b)(1)(ii) (2011) (providing that the definition of trade or business also includes activities that " [a] re conducted in anticipation of the commencement of a trade or business"). But see I.R.C. § 469(c)(2), (c)(7), (i) (providing that a rental activity is a "passive activity," but providing certain exceptions taxpayers involved in real estate). For an explanation of the exceptions for businesses involved in real estate, see Kalinka, Part II: Unanswered Questions, supra note 9, at 9.
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KEEPING PACE WITH THE TIMES 97 substantially participating in the activity. 47 In order to prevent a taxpayer from using passive losses to shelter income from the typical forms of investment, such as dividends, interests, and capital gains from the sale of securities, Congress prohibited the consideration of net portfolio income when calculating income or loss arising from a passive activity.
48
While the congressional definition of "passive activity" left many practitioners with questions, Congress delegated to the IRS the power to promulgate regulations regarding the methods a taxpayer may use to demonstrate material participation. 49 Two years later, in 1988, the IRS promulgated Treasury Regulation § 1.469-5T, which set out seven separate tests for proving material participation. A taxpayer "materially participat [es] in an activity for the taxable year if and only if" 51 : REP. NO. 99-313, at 728 (1985) ("To permit portfolio income to be offset by passive losses . . . would create the inequitable result of restricting sheltering by individuals dependent for support on wages or active business income, while permitting sheltering by those whose income is derived from an investment portfolio."); see also Temp. Treas. Reg. § 1.469-2T(c)(3) ("Passive activity gross income does not include portfolio income.").
49. I.R.C. § 469(l)(1) ("The Secretary shall prescribe such regulations as may be necessary or appropriate to carry out provisions of this section, including regulations [] which specify what constitutes an activity, material participation, or active participation for purposes of this section . . . ."). While § 469(l) of the Code literally delegates the authority to write a regulation to " [t] he Secretary," the IRS usually drafts the regulation.
50. Income Tax, Limitations on Passive Activity Loss and Credits, 53 Fed. Reg. 5686 (Feb. 25, 1988) (to be codified at 26 C.F.R. pt. 1). The IRS promulgated § 1.469-5T as a temporary solution. T.D. 8175, 1988-1, C.B. 191 . Current law mandates the expiration of such temporary regulations after three years. I.R.C. § 7805(e)(2). This limitation only applies to regulations promulgated after November 20, 1988 . Technical and Miscellaneous Revenue Act of 1988 , Pub. L. No. 100-647, § 6232(b), 102 Stat. 3342, 3735 (1988 Work done by the taxpayer as an investor in the activity, however, is not included when determining if the taxpayer materially participates "unless the individual is directly involved in the day-to-day management or operations of the activity."
59 If the taxpayer can meet one of the seven factors enumerated above, § 469 of the Code will not prevent the taxpayer from deducting a loss. 60 Still, the taxpayer would have to look to the at-risk rules of § 465 of the Code, 61 the related taxpayer rules of § 267 of the Code, 62 and other various tax rules regarding the deduction of losses. 63 If, however, the taxpayer is a limited partner, the taxpayer does not get all seven bites at the apple. In the case of partnerships, the rules governing passive-activity loss apply at the partner level rather than the entity level. 64 If a taxpayer is a limited partner, then presumably the taxpayer is not materially participating in the partnership's activity. 65 Specifically, § 469(h) (2) (5)(i)-(ii) (providing that material participation must be analyzed on an activity-by-activity basis, unless the taxpayer elects to combine all of its activities).
65. I.R.C. § 469(h)(2). The report includes additional guidance: Regardless of whether an individual directly owns an interest in a trade or business activity (e.g., as a proprietorship), or owns an interest in an activity conducted at the entity level by a passthrough entity such as a general partnership or S corporation, he must be involved in the operations of the activity on a regular, continuous, and substantial basis, in order to be materially participating. S. REP. NO. 99-313, at 720 (1985) . KANSAS Consequently, a limited partner's activity is per se passive unless the limited partner participates for more than 500 hours during the current year or the requisite prior years. This is especially disadvantageous for limited partners participating in start-up businesses-which typically generate losses in the formative years of the business-because the limited partner is able to meet only the first factor if the activity does not occur in previous years.
The material-participation standard, however, does not apply if the limited partner is also a general partner according to the general-partner exception. 69 Under this exception, a limited partner who is also a general (providing that the partner must be both a general and limited partner throughout the course of the taxable year). This provision seems to contradict the legislative history, which provides:
When a taxpayer possesses both a limited partnership interest and another type of interest, such as a general partnership interest, with respect to an activity, lack of material participation is conclusively presumed with respect to the limited partnership interest (thus limiting the use of deductions and credits allocable thereto). The presence of material participation for purposes of any other interests in the activity owned by the taxpayer is determined with reference to the relevant facts and circumstances. S. REP. NO. 99-313, at 731 (1985 Conversely, under Treasury Regulation § 301.7701-3, otherwise known as the check-the-box regulation, the classification for unincorporated entities with two or more owners defaults to partnership. 74 Consequently, for tax purposes, limited liability entities are characterized as a partnership unless the entity affirmatively elects to be characterized as a corporation.
This treatment of limited liability entities as partnerships raises the question of whether interests in one of the limited liability entities are limited partners or general partners for tax purposes. 75 For purposes of § 469(h)(2) of the Code, the IRS's position that owners of interest in limited liability entities are limited partners is based on the premise that owners are subject to limited liability. 76 This Article, however, asserts
In plain English, if an arrangement among men is not an arrangement which puts them all in the same business boat, then they cannot get into the same boat merely to seek the benefits of [partnership tax laws]. But if they are in the same business boat, although they may have varying rewards and varied responsibilities, they do not cease to be in it when the tax collector appears. (1) A business entity organized under a Federal or State statute, or under a statute of a federally recognized Indian tribe, if the statute describes or refers to the entity as incorporated or as a corporation, body corporate, or body politic; (2) An association (as determined under § 301.7701-3); (3) A business entity organized under a State statute, if the statute describes or refers to the entity as a joint-stock company or joint-stock association; (4) An insurance company; (5) A State-chartered business entity conducting banking activities, if any of its deposits are insured under the Federal Deposit Insurance Act, or a similar Federal statute; (6) A business entity wholly owned by a State or any political subdivision thereof, or a business entity wholly owned by a foreign government or any other entity described in § 1.892-2T; (7) A business entity that is taxable as a corporation under a provision of the Internal Revenue Code other than section 7701(a)(3); and (8) Certain foreign entities. § 301.7701-3(b) . See also Rev. Rul. 95-55, 1995-2 C.B. 313 (ruling that a New York LLP is to be taxed as a partnership).
75. See, e.g., STEVEN C. ALBERTY, ADVISING SMALL BUSINESSES § 7:7 (2005) ("Certain tax rules predate the widespread use of LLCs and assume all partners in a partnership are general or limited partners. Since LLC members can have limited liability like limited partners but management rights like general partners-their classification is in doubt for some purposes.").
76. See discussion infra Part IV.A-C. The references in the regulations to "partnership" transcend state law, also encompassing entities not formed as partnerships under state law but classified as partnerships for that § 469(h)(2) of the Code was a matter of administrative convenience and was based on Congress's focus on limited partnerships and a limited partner's inability to participate.
77
Thus, Part III will examine the relationship between limited liability and participation rights of owners in both limited partnerships and limited liability entities.
A. The Limited Partnership
The Origin of the Limited Partnership and Its Nonparticipation Requirement
In 1822, New York adopted the first limited partnership act. 78 Over the following thirty years, many other states adopted similar, if not identical, acts. 79 The limited partnership acts "encourage [d] trade by authorizing and permitting a capitalist to put his money into a partnership with general partners possessed of skill and business character only, without becoming a general partner, or hazarding anything in the business except the capital originally subscribed."
80 Thus, the foundation of the original limited partnerships acts consisted of two fundamental principles:
First: That a limited . . . partner is a partner in all respects like [any other] partner, except that to obtain the privilege of a limitation on his liability, he has conformed to the statutory requirements in respect to filing a certificate and refraining from participation in the conduct of the business. federal tax purposes. By integrating principles of state law and tax law, the regulations in effect prescribe that a member of a LLC (or other partnership entity that limits the interest owner's liability to actual or agreed capital contributions) may materially participate in an activity only by satisfying any of the three regulatory tests available to a limited partner per se. Grace, supra note 71.
77. Second: The limited partner, on any failure to follow the requirements in regard to the certificate or any participation in the conduct of his business, loses his privilege of limited liability and becomes, as far as those dealing with the business are concerned, in all respects a partner. 81 Accordingly, in order for limited partners to maintain their limitedliability shield, they were strictly prohibited from participating.
Prior to these acts, however, the courts had held that any person with an interest in a partnership would bear liability for the partnership's obligations. 82 Therefore, the courts only reluctantly allowed limited liability for limited partners and, in turn, narrowly construed the acts and required strict compliance. 83 The acts intended to provide an alternative business form, which provided limited liability to certain investors. 84 Unfortunately, these original acts lacked "practical usefulness."
85
In 1916, the National Conference of Commissioners on Uniform State Laws drafted the Uniform Limited Partnership Act (Act of 1916) to address the shortcomings of the original acts. 86 The Act of 1916 clearly defined a limited partnership as an entity having at least one general partner and one or more limited partners who filed a certificate.
87 Unlike the original acts, the Act of 1916 afforded protection to a limited partnership that had substantially complied "in good faith with the requirements." 
Id.
One of the causes forcing business into the corporate form, in spite of the fact that the corporate form is ill suited to many business conditions, is the failure of the existing limited partnership acts to meet the desire of the owners of a business to secure necessary capital under the existing limited partnership form of business association.
86. Id. (asserting that there existed a "failure of the . . . limited partnership acts to meet the desire of the owners of a business").
87. Id.
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of the partnership." 89 Limited partners also would preserve their limitedliability shield as long as they did not "take part in the control of the business." 90 A limited partner did, however, have the right to (1) inspect and copy the partnership books, (2) demand truthful and full disclosure of information, including "a formal account of partnership affairs whenever circumstances render it just and reasonable," (3) demand a court decree for dissolution and winding up, and (4) receive "a share of the profits or other compensation."
91 Thus, general partners manage the partnership and have personal liability; conversely, limited partners are passive investors with limited liability. The Act of 1916 constituted "a law that provided greater protection for limited partners and was almost uniformly adopted." This revision preserved the requirement that precluded a limited partner from both "tak [ing] Section 303 lists a number of activities in which a limited partner may engage without being held to have so participated in the control of the business that he assumes the liability of a general partner. Id. prefatory note. But see id. § 303(d) ("A limited partner who knowingly permits his name to be used in the name of the limited partnership, except under circumstances permitted by [s]ection l02(2)(i), is liable to creditors who extend credit to the limited partnership without actual knowledge that the limited partner is not a general partner.").
97. Id. prefatory note. A subsequent provision solidifies this notion by providing that "if the limited partner's participation in the control of the business is not substantially the same as the exercise of the powers of a general partner, he is liable only to persons who transact business with the limited partnership with actual knowledge of his participation in control. " Id. § 303(a See, e.g., id. § 303(b) (1) (allowing limited partners to be officers, directors, or shareholders of a general partner that is a corporation); id. § 303(b)(3) (allowing limited partners to guarantee or assume obligations of the limited partnership); id. § 303(b)(4) (allowing limited partners to "tak[e] an action required or permitted by law to bring or pursue a derivative action"); id. § 303(b)(5) (allowing limited partners to "request[] or attend[] a meeting of partners"); id. § 303(b)(6)(iv)-(ix) (allowing limited partners to change the nature of the business, add or remove general or limited partners, vote on or approve a transaction involving a potential conflict of interest, amend the partnership agreement or certificate, and vote on or approve all matters related to the business of the limited partnership not otherwise enumerated); id. § 303(b)(7) (allowing limited partners to wind up the partnership); id. § 303(b)(8) (allowing limited partners to exercise rights not enumerated under section 303 of the Act).
103. Compare REV. UNIF. LTD. P'SHIP ACT § 303(a) (1976) , and supra note 98 and accompanying text, with REV. UNIF. LTD. P'SHIP ACT § 303(a) (1985) . KANSAS LAW REVIEW [Vol. 60 conduct, that the limited partner is a general partner." 104 Thus, the Act of 1985 allowed a limited partner substantial latitude to participate in the limited partnership without losing the limited-liability shield. The shield established by this section protects only against liability for the limited partnership's obligations and only to the extent that the limited partner is claimed to be liable on account of being a limited partner. Thus, a person that is both a general and limited partner will be liable as a general partner for the limited partnership's obligations. Moreover, this section does not prevent a limited partner from being liable as a result of the limited partner's own conduct and is therefore inapplicable when a third party asserts that a limited partner's own wrongful conduct has injured the third party. This section is likewise inapplicable to claims by the limited partnership or another partner that a limited partner has breached a duty under this Act or the partnership agreement.
This IRS published a proposed regulation, which would have effectively taxed an LLC as a corporation. 114 The day after the issuance of the proposed regulations, however, the IRS issued a private-letter ruling indicating that an LLC is subject to partnership taxation. 115 Amidst the uncertainty, Florida adopted the second LLC statute in 1982.
116 Then, in late 1982, the IRS withdrew the aforementioned proposed regulations due to their overwhelming criticism. 117 The IRS then launched a study to determine the proper tax classification of an LLC. Reg. 75,709, 75,709-10 (Nov. 17, 1980) . The proposed regulations provide that an organization with associates and a joint profit objective shall be classified as an association if no member is personally liable for debts of the organization under local law. The Internal Revenue Service believes that the term "partnership" can apply only to an organization some member of which is personally liable under applicable local law for debts of the organization. Since a limited liability company does not satisfy this condition, it cannot be classified as a partnership.
Id.
115. I.R.S. Priv. Ltr. Rul. 81-06-082 (Nov. 18, 1980) . The IRS acknowledged a remaining issue by noting:
On November 17, 1980, proposed regulations were published which amended the regulations concerning classification of organizations. The proposed regulations provide that an organization in which no member has personal liability for the debts of the organization be classified as an association taxable as a corporation. REV. 791, 794 (1994) (stating that management of an LLC "is specifically vested in the members unless granted to a manager").
123. REV. UNIF. LTD. LIAB. CO. ACT § 407(a) . Section 407(a) states: (a) A limited liability company is a member-managed limited liability company unless the operating agreement:
(1) expressly provides that: (A) the company is or will be "manager-managed"; (B) the company is or will be "managed by managers"; or (C) management of the company is or will be "vested in managers"; or (2) includes words of similar import. Id. Compare id. § 102(10) ("'Manager-managed limited liability company' means a limited liability company that qualifies under section 407(a)."), with id. § 102(12) ("'Member-managed limited liability company' means a limited liability company that is not a manager-managed limited liability company."). KANSAS LAW REVIEW [Vol. 60
In a member-managed LLC, the members holding voting interests essentially manage the business affairs of the LLC because they have authority to act on behalf of the LLC.
124 Moreover, the members each have equal rights in the management and conduct of the company's activities unless the membership agreement specifies otherwise. 125 Alternatively, in a manager-managed LLC, the members elect the manager(s), thereby vesting the authority to manage and operate the LLC in a person or a group of persons.
126 Consequently, the members of a manager-managed LLC could elect to vest the managerial authority in a member or in an outside third party.
127 Thus, the LLC members have a range of management roles from active participant to passive investor. 
Id. § 407(c)(6). Section 407(c)(6) states:
A person need not be a member to be a manager, but the dissociation of a member that is also a manager removes the person as a manager. If a person that is both a manager and a member ceases to be a manager, that cessation does not by itself dissociate the person as a member. Id.; see also id. § 102(9) ("'Manager' means a person that under the operating agreement of a manager-managed limited liability company is responsible, alone or in concert with others, for performing the management functions stated in [s]ection 407(c).").
Ultimately, an LLC member maintains his limited-liability shield regardless of the member's level of participation.
C. The Limited Liability Partnership
The Origin of the LLP
In 1991, in response to the large amount of losses to general partnerships incurred because of the savings-and-loan scandals of the 1980s, Texas created the LLP. 128 Reacting to the losses sustained in malpractice suits derived from the savings-and-loan scandal, a small Texas law firm first proposed the idea of an LLP.
129 Unlike a general partnership, where each general partner is personally liable for partnership obligations that exceed the assets of the partnership, the firm intended to create a general partnership with limited liability. Following the failure of a number of Texas financial institutions, banking regulators pursued actions against the institutions' officers, directors, and professional advisers, including the institutions' former counsel. These claims captured the attention of the legal community because the amount of alleged damages far exceeded the amount of the insurance coverage carried by the target law firms. Attorneys could not fathom the possibility of their personal, nonexempt assets being subject to execution for judgment arising from their partners' malpractice. This concern spurred attorneys' interest in seeking legislative changes to limit their vicarious liability. Partners of a twenty-one person Lubbock Texas law firm originated the idea of a changing partnership law to limit professionals' vicarious liability.
Id.
130. See Hamilton, supra note 128, at 1067 ("In the original LLP concept, all partners have the benefits, responsibilities, and potential liability of general partners except that partners have no responsibility for malpractice claims . . . .").
131. Fortney, supra note 128, at 725 ("Professor Bromberg's revisions addressed objections to the bill . . . ."). See also Hamilton, supra note 128, at 1073-74 (providing that Bromberg "originally criticized the [bill] . . . but nevertheless later agreed to take the principal drafting responsibility for revising [the bill] to make it more acceptable"). KANSAS § 5.02(b) , at 201 ("The main effect of applying the LLP liability limitation to limited partners is to reduce the effect of the 'control rule . . . .'").
155. See id. In light of the evolution of the limited partnership and the development of limited liability entities, how does § 469(h)(2) of the Code apply in today's business environment? In order to answer this question, one must determine the meaning of "limited partner" for the purposes of § 469(h)(2) of the Code. Such a determination is best achieved by examining the viewpoint of each governmental branch of the term "limited partner" in the context of § 469 of the Code.
A. The Congressional View of the Term "Limited Partner"
With the enactment of § 469 of the Code, Congress intended to allow only those taxpayers who had "substantial and bona fide involvement in [an] activit [y] " to reap the tax benefit of using losses and deductions created by the activity to offset income from other activities. 157 Congress determined that this objective could "best be accomplished by examining material participation, as opposed to the financial stake provided by an investor to purchase tax-shelter benefits."
158
The Senate Finance Committee noted that § 469 of the Code focused on participation in an activity and did not consider whether a taxpayer is liable for an activity.
159 Specifically, the Committee stated that:
The distinction that the committee believes should be drawn between activities on the basis of material participation bears no relationship to the question of whether, and to what extent, the taxpayer is at risk with respect to the activities. In general, the fact that a taxpayer has placed a particular amount at risk in an activity does not establish, prior to a disposition of the taxpayer's interest, that the amount invested, or any amount, has as yet been lost. The fact that a taxpayer is potentially liable with respect to future expenses or losses of the activity likewise has no bearing on the question whether any amount has as yet been lost, or otherwise is an appropriate current deduction or credit. 160 157. S. REP. NO. 99-313, at 716 (1985) . 158. Id. at 717. 159. Id. 160. Id. (footnote omitted). "At-risk standards, although important in determining the maximum amount that is subject to being lost, are not a sufficient basis for determining whether or when net losses from an activity should be deductible against other sources of income, or for determining whether an ultimate economic loss has been realized." Id. KANSAS LAW REVIEW [Vol. 60 In certain instances, however, Congress intended that "financial risk or other factors, rather than material participation, should be the relevant standard."
161 For example, in the oil and gas industry, Congress thought it necessary to attract outside investors with tax benefits specifically limited "to investors who are willing to accept an unlimited and unprotected financial risk proportionate to their ownership interests in the oil and gas activities."
162 Clearly, Congress intended to provide a benefit only to oil and gas investors who accepted unlimited financial risk. 163 As a result, Congress promulgated § 469(c)(3)(A) of the Code, 161. Id. While outside the scope of this paper, the Committee additionally stated that: A further area in which the material participation standard is not wholly adequate is that of rental activities. . . . Rental activities generally require less on-going management activity, in proportion to capital invested, than business activities involving the production or sale of goods and services. Thus, for example, an individual who is employed full-time as a professional could more easily provide all necessary management in his spare time with respect to a rental activity than he could with respect to another type of business activity involving the same capital investment. The extensive use of rental activities for tax shelter purposes under present law, combined with the reduced level of personal involvement necessary to conduct such activities, make clear that the effectiveness of the basic passive loss provision could be seriously compromised if material participation were sufficient to avoid the limitations in the case of rental activities.
A limited measure of relief, however, is believed appropriate in the case of certain moderate-income investors in rental real estate, who otherwise might experience cash flow difficulties with respect to investments that in many cases are designed to provide financial security, rather than to shelter a substantial amount of other income. Id. at 718. Accordingly, Congress promulgated § 469(c)(2) of the Code, which provided that rental activities were per se passive. Additionally, Congress promulgated an exception to § 469(c)(2) of the Code, which provided for a limited deduction with respect to rental activities if the taxpayer "actively participated." I.R.C. § 469(i). Similar to § 469(h)(2) of the Code, Congress provided that a limited partner could not actively participate. Id. § 469(i)(6)(C) ("Except as provided in regulations, no interest as a limited partner in a limited partnership shall be treated as an interest with respect to which the taxpayer actively participates."). The Treasury Regulations define "limited partnership interest" for the purposes of § 469(i)(6)(C) of the Code by reference to the Treasury Regulation definition of "limited partnership interest." Treas. Reg. § 1.469-9(f)(1). Thus, if a member or partner of a limited liability entity is considered a limited partner, the member or partner is prevented from qualifying under the "active participation" exception for rental real estate activity. For the same reasons stated in this Article calling for the repeal of § 469(h)(2) of the Code, Congress should also repeal § 469(i)(6)(C) of the Code.
162. Id. at 717-18. The Committee recognized that the oil and gas industry was "suffering severe hardship due to the worldwide collapse of oil prices." Id. at 717. Thus, it "believe[d] that relief for this industry require [d] that tax benefits be provided to attract outside investors." Id.
163. Id. at 718. Granting tax shelter benefits to investors in oil and gas activities who did not accept unlimited risk, proportionate to their ownership investments in the activities, would permit the benefit of this special exception to be diverted unduly to the investors, while providing less benefit to oil and gas activities and threatening the integrity of the entire rule limiting the use of nonparticipatory business losses.
Id.
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KEEPING PACE WITH THE TIMES 121 which provided that "[t]he term 'passive activity' shall not include any working interest in any oil or gas property which the taxpayer holds directly or through an entity which does not limit the liability of the taxpayer with respect to such interest." 164 Congress could have simply decided that the term "passive activity" shall not include any working interest in any oil or gas property that the taxpayer holds directly or through an "interest in a limited partnership as a limited partner." 165 In drafting § 469(c)(3)(A) of the Code, however, Congress broadened the application of § 469(c)(3)(A) of the Code beyond just limited partnerships by applying it to any other entity that could "limit the liability of the taxpayer." 166 Accordingly, § 469(c)(3)(A) of the Code focused on limited liability, and Congress drafted language broad enough to encompass any future entities that provide a limited-liability shield to a taxpayer. When Congress intended for § 469 of the Code to apply based on the taxpayer's limited-liability shield with respect to an activity, it used specific, yet expansive, language.
Yet, in § 469(h)(2) of the Code, Congress did not use language similar to that in § 469(c)(3)(A) of the Code. Rather, Congress focused only on limited partners in a limited partnership and stated that "[e]xcept as provided in regulations, no interest in a limited partnership as a limited partner shall be treated as an interest with respect to which a taxpayer materially participates."
167 If Congress had intended to focus the per se passive-activity rule in § 469(h)(2) of the Code on the fact that limited partners have a limited-liability shield, Congress could have drafted § 469(h)(2) of the Code to be similar to § 469(c)(3)(A) of the Code. For example, Congress could have drafted § 469(h)(2) of the Code to read as follows: Except as provided in regulations, no interest held directly or through a partnership which limits the liability of the taxpayer shall be treated as an interest with respect to which a taxpayer materially participates. Congress did not draft § 469(h)(2) of the Code this way because the per se rule of § 469(h)(2) of the Code was not based on limited liability, but rather on the limited partner's participation.
Instead, Congress specifically looked at the application of § 469 of the Code as it pertained to limited partnerships, which were the most 164. I.R.C. § 469(c)(3)(A) (emphasis added). See Temp. Treas. Reg. § 1.469-1T(e)(4)(v) (describing the types of entities that limit liability).
165. I.R.C. § 469(h)(2) (using the term "interest in a limited partnership as a limited partner" in determining if the per se passive-activity rule applies).
166. See Temp. Treas. Reg. § 1.469-1T(e)(4)(B). 167. I.R.C. § 469(h)(2). KANSAS LAW REVIEW [Vol. 60 common choice for those participating in a tax shelter.
168
After examining the limited partnership, Congress promulgated § 469(h)(2) of the Code based on the notion that limited partners could not participate in the partnership's business activity. 169 Accordingly, Congress enacted the per se rule of § 469(h)(2) of the Code based on administrative convenience. When drafting the special rule of § 469(h)(2) of the Code, the Senate commented that:
The form of entity most commonly chosen to maximize tax benefits in a tax shelter investment has been the limited partnership. Moreover, since a limited partner generally is precluded from participating in the partnership's business if he is to retain his limited liability status, the committee believes it should not be necessary to examine general facts and circumstances regarding material participation in this context. Therefore, under the bill, a limited partnership interest is treated as intrinsically passive (except as provided in regulations).
170
Since the purpose of being a limited partner-obtaining limitedliability protection-would be defeated by material participation in the business activity of the partnership, Congress thought it unnecessary to evaluate whether a limited partner materially participated. Therefore, while the use of tax shelters was a target of the Tax Reform Act of 1986, 171 § 469 of the Code focused on a limited partner's inability to participate while still maintaining his limited-liability shield. 172 168. S. REP. NO. 99-313, at 720. 169. Id. at 718 ("In order to maintain limited liability status, a limited partner generally is precluded from materially participating in the business activity of the partnership; in virtually all respects, a limited partner more closely resembles a shareholder in a C corporation than an active business entrepreneur.").
170. Id. at 720 (emphasis added). See also id. at 734 n.20 (referencing § 464 of the Code that disallows certain "prepaid expenses incurred in a farming activity" for "limited partners or persons who do not actively participate in management").
171. STAFF OF THE J. COMM. ON TAXATION, 100TH CONG., GENERAL EXPLANATION OF THE TAX REFORM ACT OF 1986, at 6 (Joint Comm. Print 1987) (providing that the purpose of the 1986 Act was to "assure a fairer, more efficient, and simpler tax system," which could regain the trust of the American people). The report went on to discuss how simplicity would decrease the tax shelter industry, as "[t]he complexity [faced] by other taxpayers . . . helped spawn a thriving tax shelter industry which sought to reduce tax liability by making use of special tax provisions and by engaging in sophisticated financial arrangements." Id. at 11. Furthermore, with regard to fairness, "other individuals, unable to take advantage of tax shelters, had lost confidence in the tax system and may have responded by evading their tax liability." Id. at 7. The Committee has adopted a significant new provision which directly restricts the use of tax shelter losses to offset unrelated income. Id.
172. See supra notes 99-104 and accompanying text (discussing how the Act of 1985 allowed limited partners to substantially participate in the partnership without forfeiting their limited-liability shield). In 1986, Congress's perception that if a limited partner participated he would lose his Nevertheless, Congress granted the Treasury the authority to decide when a limited partner interest would not be deemed passive, thereby resulting in Treasury Regulation § 1.469-5T(e).
173
B. The Administrative View of the Term "Limited Partner"
In 1988, prior to the mainstream acceptance and use of LLCs and the creation of LLPs and LLLPs, Treasury Regulation § 1.469-5T(e) defined, for the purposes of § 469 of the Code, the term "limited partnership interest."
174 The Treasury, however, did not define the term "limited partner" or distinguish between a limited partner and a general partner.
175
Treasury Regulation § 1.469-5T(e) simply provided that a partnership interest shall be treated "as a limited partnership interest" if it meets one of two standards. 176 The first standard provides that a partnership interest is a limited partnership interest if "[s]uch interest is designated a limited partnership interest in the limited partnership agreement or the certificate of limited partnership, without regard to whether the liability of the holder of such interest for obligations of the partnership is limited under the applicable State law."
177 Essentially, such a standard simply requires that the taxpayer be called a "limited partner" in either the limited partnership agreement or the certificate of limited partnership. This designation is purely procedural and has nothing to do with whether the taxpayer's liability is limited under state law.
On the other hand, the second standard relies strictly on limited liability under state law and provides that a partnership interest is a limited parnership interest if: limited liability shield was misplaced. At the time of promulgating § 469(h)(2) of the Code, however, the Act of 1985 was not widely adopted by states. Additionally, § 469 of the Code was in its infancy in mid-1985. See also Banoff & Lipton, supra note 9, at 205 ("The Senate committee also assumed-wrongly-that income allocable to a limited partner automatically was passive due to the nature of limited partnerships and the inability of limited partners to participate actively in an activity if they wish to maintain limited liability status." (emphasis added)).
173. I.R.C. § 469(h) (2) The liability of the holder of such interest for obligations of the partnership is limited, under the law of the State in which the partnership is organized, to a determinable fixed amount (for example, the sum of the holder's capital contributions to the partnership and contractual obligations to make additional capital contributions to the partnership).
178
A literal reading of the regulation would suggest that any partner or member whose liability is limited under state law would have a limited partnership interest, even if the entity were not a limited partnership under state law. 179 In providing that a limited partner, for the purposes of § 469(h)(2) of the Code, is any taxpayer whose interest in a partnership provides a limited-liability shield, Treasury Regulation § 1.469-5T(e) expanded § 469(h)(2) of the Code beyond its legislative purpose.
180
When the IRS promulgated Treasury Regulation § 1.469-5T(e), it also defined "an entity that limits . . . liability" for purposes of the oil and gas provision of § 469(c)(3)(A) of the Code. 181 As discussed above, the application of § 469(c)(3)(A) of the Code turns on whether a taxpayer holds an interest in oil and gas property through "an entity which does not limit the liability of the taxpayer."
182
On the other hand, the application of § 469(h)(2) of the Code depends on whether a taxpayer holds an "interest in a limited partnership as a limited partner."
183 In Treasury Regulation § § 1.469-5T(e) and 1.469-1T(e), however, the IRS adopted substantially the same definitions for the phrases "limited partnership interest" 184 (3) An interest in any entity (other than a limited partnership or corporation) that, under applicable State law, limits the potential liability of a holder of such an interest for all obligations of the entity to a determinable fixed amount (for example, the sum of the taxpayer's capital contributions).
186
While Congress specifically limited the application of § 469(h)(2) of the Code to an "interest in a limited partnership as a limited partner," Treasury Regulation § 1.469-5T(e), in the context of partnerships, expanded the definition to encompass the same entities described in Treasury .
187 Clearly, if Congress had intended for the application of § 469(h)(2) of the Code to apply as broadly as the application of § 469(c)(3)(A) of the Code, Congress would have used the term "an entity that limits liability" in § 469(h)(2) of the Code, instead of the term "interest in a limited partnership as a limited partner."
188 The IRS undoubtedly cannot circumvent congressional intent by the mere stroke of a pen. Thus, while outside the scope of this Article, Treasury Regulation § 1.469-5T(e) is arguably invalid, as it expands the application of § 469(h)(2) of the Code outside the intent of Congress. In addition, a partnership in which a taxpayer is a general partner is treated as an entity that does not limit the taxpayer's liability, and any working interest that the taxpayer holds through such a partnership is treated as an interest in an activity that is not a passive activity. Thus, deductions from the working interest (including deductions allocable to a limited partnership interest of the taxpayer) will not be subject to the passive loss limitation. Income Tax, Limitations on Passive Activity Loss and Credits, 53 Fed. Reg. 5686, 5687 (Feb. 25, 1988) (to be codified at 26 C.F.R. pt. 1). Grace, supra note 71, at J-1 (providing a perspective on why the definition of an "interest in a limited partnership as a limited partner" under § 469(h)(2) of the Code was expanded to include entities with limited liability under state law).
188. See supra Part IV.A. 189. But see Thompson v. United States, 87 Fed. Cl. 728, 734 n.7 (2009) .
[The IRS] argues that this court owes substantial deference to an agency regulation promulgated in accordance with an express congressional mandate and to an agency's reasonable interpretation of such a regulation. However, [the taxpayer] agrees that the regulation is valid, and [the IRS] has not set forth, nor is this court aware of, any official IRS interpretation extending § 1.469-5T(e)(3) to include membership interests in LLCs. Therefore, this court owes no deference to [the IRS's] proffered interpretation, and the court may proceed unhindered in applying the appropriate canons of construction.
Id. (citations omitted).
LLP is a limited partner for purposes of § 469 of the Code, the IRS issued a notice agreeing that "LLC interests are not 'limited partnership interests. '" 190 In this notice, the IRS made no mention as to its position with respect to an LLP. In December 2010, the IRS commented that it would soon issue guidance in this area; however, no guidance yet exists. 191 Accordingly, it is still unclear if the IRS's position remains that, for the purpose of § 469(h)(2) of the Code, a partner in an LLP or LLLP is considered a limited partner.
C. The Judicial View of the Term "Limited Partner"
In the summer of 2009, within twenty days of each other, Thompson and Garnett addressed the meaning of the term "limited partner" for purposes of § 469(h) (2) of the Code.
192 While both courts held that an LLC is not subject to the per se passive-activity rule of § 469(h)(2) of the Code, each court based its decision on different lines of reasoning.
The United States Tax Court held in Garnett that an LLC member qualified under the general-partner exception. 193 The court also held that an LLP partner was not subject to the per se passive-activity rule of § 469(h)(2) of the Code because an LLP qualifies under the generalpartner exception. In Garnett, the United States Tax Court held that the general-partner exception of Treasury Regulation § 1.469-5T(e) applied to both LLC members and LLP partners. 196 Thus, LLC members and LLP partners are not subject to the per se rule of § 469(h)(2) of the Code. The court succinctly stated the rationale for its ruling:
The need to pigeonhole the ownership interests as either general partner interests or limited partner interests arises in the first instance from the fiction of treating an L.L.P. or an L.L.C. as a "limited partnership" under section 1.469-5T(e)(3)(i). Inasmuch as classifying an L.L.P. or L.L.C. interest as a limited partnership interest entails a departure from conventional concepts of limited partnerships, it similarly entails, we believe, a departure from conventional concepts of general partners and limited partners. 197 The court began its analysis by stating that it was clear that Congress did not have an LLC or an LLP in mind when promulgating § 469(h)(2) of the Code. 198 Furthermore, as the court observed, the temporary regulations make no mention of LLCs or LLPs. 199 Nevertheless, the court felt compelled to determine whether § 469(h)(2) of the Code applied to either an LLC or an LLP. To make this determination, the court ultimately looked to the differences between limited partnerships, LLCs, and LLPs. 200 The court then provided that "the operative condition for applying section 469(h)(2) of the Code is not simply that there be an 'interest in a limited partnership' but an 'interest in a limited partnership as a limited partner. '" 201 Thus, there are two requirements:
(1) the entity must be a limited partnership; and (2) the taxpayer's interest must be that of a limited partner.
202
The court spent very little time determining whether an LLC and an LLP were limited partnerships for the purpose of § 469(h) (2) In the court's opinion, the general-partner exception clearly exists for those circumstances when a taxpayer holds both a limited interest and a general interest in a limited partnership.
206 Additionally, the exception as applied to a state law limited partnership would only be relevant when a general partner is also a limited partner because § 462(h)(2) of the Code would be inapplicable if the general partner did not hold a limited partner interest.
207
Taking things one step further, the court extended the 202. Id. (stating that the IRS's position that the taxpayers had a "limited partnership interest" merely because the taxpayers had limited liability in the entities under Treasury Regulation § 1.469-5T(e)(3)(i) overlooks the fact that § 469(h)(2) has two requirements). As a practical matter, it would not appear that the general-partner exception would be of much consequence as applied to a State law limited partnership in which the general partner does not also hold a limited partner interest. Because a general partner interest would appear unlikely to be characterized as a "limited partnership interest" under [ §] 1.469-5T(e)(3)(i), the general partner exception would appear generally unnecessary if the general partner did not also possess a limited partner interest.
exception beyond taxpayers holding a dual interest. 208 Essentially, the court recognized that when applying the exception in the context of entities that only have one type of interest, such as an LLC or an LLP, the exception "takes on heightened significance." 209 Thus, the court examined the meaning of general partner for purposes of the generalpartner exception and its application in the context of both an LLC member and an LLP partner.
210
In exploring the meaning of the term "general partner," the court noted that neither Congress nor the IRS has defined "limited partner" for purposes of § 469(h)(2) of the Code. 211 In addition, as with the definition of a limited partner, neither institution has defined "general partner." 212 Thus, the court was tasked with determining both the meaning of the term "general partner" for purposes of § 469 of the Code and its application to both an LLC member and an LLP partner.
In making this determination, the court rejected the IRS's approach that the common usage of the term general partner means a taxpayer that has "'authority, actual or apparent, to act for and bind the copartnership.'" 213 The IRS suggested that the determination requires a factual inquiry into the "nature and extent" of an LLC member's and an LLP partner's authority to act on behalf of the entity.
214
The court declined to take this approach 215 because the court viewed it as: By looking at the legislative history, the court determined that Congress treated a limited partner interest as presumptively passive because limited partnership law expressly limited a limited partner's ability to participate in the partnership. 217 The court then stated that "while limited liability was one characteristic of limited partners that Congress considered in the enactment of [ §] Accordingly, a general partner is a partner who is not a limited partner. In applying the participation standard to an LLC member or an LLP partner, the court held that holders of such interests are more akin to general partners because "unlike limited partners in State law limited partnerships, [LLC members and LLP partners] are not barred by State law from materially participating in the entities' business." 221 As a result, the court held that § 469(h)(2) of the Code was inapplicable to both an LLC member and an LLP partner under the general-partner exception. Yet, the court hinted that the IRS could amend the regulations, stating that "absent explicit regulatory provision, we conclude that the legislative purposes of the special rule of section 469(h) (2) ., concurring) ). The Thompson court settled the case on cross-motions for summary judgment. Id. Each party stipulated that if the LLC interest was subject to the per se rule of § 469(h)(2) of the Code, then the taxpayer could not prove material participation because fewer means existed by which the taxpayer could demonstrate his material participation. Id. If the LLC interest was deemed not to be subject to the per se rule of § 469(h)(2) of the Code, then the taxpayer could prove material participation. . The court expressly rejected the government's argument that deference should be given to Treasury Regulation § 1.469-5T(e)(3) because the government did not assert, and the court was not aware of, any formal guidance stating the regulation applied to an LLC. Id. at 734 n.7. Therefore, the court refused to give deference to a regulation that was the IRS's "'convenient litigating position. '" Id. (quoting Bowen v. Georgetown Univ. Hosp., 488 U.S. 204, 213 (1988) 
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clearly required that the entity be a partnership for state law purposes.
231
The court also stated that whether an entity was a partnership for tax law purposes was irrelevant. 232 Furthermore, the court examined the language of § 469(h)(2) of the Code, as Treasury Regulation § 1.469-5T(e)(3) is the IRS's interpretation of § 469(h)(2) of the Code. 233 In agreement with Garnett, the Thompson court stated that not only was a limited partnership interest required, but also the interest must be that of a limited partner. 234 Thus, the court held that an LLC is not a limited partnership and an LLC member is not a limited partner. 235 In examining what the term "limited partner" meant for purposes of § 469(h)(2) of the Code, the court, similar to the court in Garnett, determined that participation was the key difference between a limited partner and a general partner. 236 The court stated that limited liability is not the "dividing line" in determining if a partner is a limited partner or general partner 237 Yet, like in Garnett, the Thompson court hinted that the IRS could amend the regulations, stating that "'[i]n the absence of any regulation asserting that an LLC member should be treated as a limited partner of a limited partnership,'" the per se rule of § 469(h)(2) of the Code does not apply to an LLC. 246 
D. The Definition of Limited Partner
The application of § 469(h)(2) of the Code requires that: (1) the entity must be a limited partnership and (2) the taxpayer's interest must be that of a limited partner. 247 Thus, limited liability entities must first be considered a limited partnership in order for § 469 of the Code to apply. Treasury Regulation § 1.469-5T(e) defines a limited partnership interest for purposes of § 469 of the Code. If the Thompson approach is adopted, which requires that an entity be a partnership under state law, 248 an LLC would not be a limited partnership because an LLC is not formed as a partnership under state law. 249 Conversely, an LLP and an LLLP would be considered limited partnerships, for all intents and purposes, because both are formed under partnership law and both limit the liability of respective members or partners. 250 Alternatively, adopting the Garnett approach, which refused to narrowly construe the definition of limited partnership to only those entities formed as partnerships under state law, 251 would result in all limited liability entities being considered limited partnerships. Nevertheless, if Treasury Regulation § 1.469-5T(e) was held invalid for extending the definition of limited partnership contrary to legislative intent, 252 then only limited partnerships and LLLPs would be considered limited partnerships for two reasons-both are limited partnerships under state law and both have limited liability.
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But the inquiry does not end there because § 469(h)(2) of the Code applies only to taxpayers who are also limited partners.
Based on the legislative history and the judicial interpretation of § 469(h)(2) of the Code, the definition of "limited partner" for purposes of § 469(h)(2) of the Code turns on whether state law allows the taxpayer to participate in the limited partnership. 254 As discussed above, a taxpayer who is prohibited from participating in the limited partnership will be deemed, as an administrative convenience, not to materially participate in the activity, unless the taxpayer can meet one of the three regulatory exceptions.
255
Under the participation definition, an LLC member 256 and all LLP partners, including the general partner, would not be limited partners because, under state law, they can all participate in their respective entity.
257 Additionally, neither a limited partner in a limited partnership nor a limited partner in an LLLP formed in a state that has adopted the Act of 2001 258 would be a limited partner for purposes of § 469(h) (2) In today's business environment § 469(h)(2) of the Code is outdated and outmoded. When Congress enacted § 469(h)(2) of the Code, it did so as a matter of administrative convenience and based its action on the principle that limited partners in a limited partnership could not participate in the activities of the limited partnership without foregoing their limited-liability shield. Both the Tax Court and the United States Court of Federal Claims agreed that participation was the focus of Congress, and each court effectively defined a "limited partner" as a partner who is not allowed to participate in the activity of an entity under state law for purposes of § 469(h)(2) of the Code. The IRS should not amend Treasury Regulation § 1.469-5T(e) to require that limited liability entities be subject to § 469(h)(2) of the Code. Instead, because today's business world has changed, Congress should repeal § 469(h)(2) of the Code and allow the Code to "keep pace with the times."
